BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C.
)
In the Matter of: )
)
Windfall Oil & Gas, Inc. )
)
)
) UIC Appeal Nos. 14-04 through 14-62
)
UIC Permit No. PAS2D020BCLE )
)
)

REGION III’S MOTION FOR VOLUNTARY REMAND

The United States Environmental Protection Agency (EPA) Region III (Region)

- - respectfully-requests the Environmental Appeals Board to remand the Underground Injection

Control (UIC) permit referenced above and subject to these appeals, in order for the Region to
reconsider the comments submitted during the public hearing and public comment period, and to
assure that the substantive and procedural requirements of Parts 124, 144 and 146 have been met.
As grounds for the motion, the Region states as follows:

1. On February, 2014, the Region issued a final permit to Windfall Oil & Gas, Inc.
(Windfall) for an Underground Injection Control (UIC) Class II injection well.

2 About fifty-seven (57) petitioners have appealed the Windfall permit to the
Environmental Appeals Board (EAB). |

3. On March 24, 2014, the Board consolidated the petitions and on April 15, 2014,



granted the Region’s motion for an extension of time to file a response.

4. Upon review of the record, the Region has determined that certain public
comments were not fully addressed or considered during the permit decision. It also determined
that there are factual mistakes in the Response to Comment document, the correction of which
requires reconsideration of the permit decision. For example, the Response to Comment
document states that there are no drinking water wells in area of review, when the permit
application clearly identifies several drinking water wells within the area of review and the
construction requirements in the issued permit were drafted with consideration of those drinking
water wells. After correction of any factual mistakes and reconsideration of public comments,
the Region will decide whether to reissue the permit, draft a new permit for public comment or
deny the permit.

k) Pursuant to 40 C.F.R. § 124.19(j),! the Region may unilaterally withdraw a permit
up to 30 days after the filing of a response in order to prepare a new draft permit. In addition, the
Board has discretion to grant a voluntary remand beyond what is allowed under section
124.19(). See In re Desert Rock Energy, PSD Appeal No.08-03 et al, slip op. at 13 (EAB Sept.
24,2009) 14 E.AD. .

6. The Region is moving for a voluntary remand pursuant to the discretionary
authority of the Board, rather than under section 124.19(j) because the Region ﬁas not yet
decided whether it intends to issue a new draft permit during the remand. As it reviews the
public comments and the record, the Region may decide to draft a new permit for public
comment or to reopen the comment period, but if the Region finds that no substantial new

questions have arisen, reissuance of the permit may not require a new public process. See In re

' Prior to the amendments to the permit appeal regulations that were published on January 25, 2013, the subsection
relating to the withdrawal by a Region of a permit under appeal was Section 124.19(d).

2



NE Hub Partners, L.P., 7 E.A.D. 561, 586-588 (1988)(discussing when reopening of public
comment after a voluntary remand is appropriate); see also In Re Dominion Energy Brayton
Point, LLC, 13 E.A.D. 407, 415-16 (2007) (discussing when reopening of the public comment
period is appropriate after a remand). The Region will decide how to proceed with this permit
application once it completes its revaluation of the comments in light of the record.

%, The Board will generally grant a voluntary remand when the permitting authority
decides to make substantive changes to the permit or otherwise wishes to reconsider some
element of the permit decision before reissuing the permit. See In re Desert Rock, PSD Appeal
No.08-03 et al, slip op. at 13. This allows the permit issuer to fully consider relevant issues and
‘make a sound final decision, and it is consistent with the Board’s policy to favor allowing the
regions to make permit condition decisions. Id. at 16-17; see also In re Peabody Western Coal
Co., CAA Appeal No. 10-01, slip op. at 9 (EAB Aug. 13,2010), 14 E.AD. __. A voluntary
remand for this permit promotes efficiency in the permit decision-making process since it could

- -—result in resolving several-of the disputed issues raised by the petitioners. This is particularly the
case when the remand occurs in the early stages of litigation, as in this case, because it conserves
resources.

8. To attempt to ascertain whether petitioners concur or would object to this motion,
the Region send a message via electronic mail to all of the petitioners who listed an email
address in their petitions, which were 27 out of 57 petitioners, asking these petitioners whether
they would oppose or concur with a motion for voluntary remand. The Region received
responses from about 15 of these petitioners. Twelve of them stated that they did not oppose or
would not object to the motion. Three others did not clearly state a position or wanted more time

to consider their position with regards to the motion.



Ok For the reasons state above, the Region respectfully requests the Board to remand
the Windfall permit decision to the Region, for the Region to fully consider public comments and
reconsider the permit decision. In light of the motion for remand, the Region does not intend to

file a response to the petitions by the current deadline of May 16, 2014.

Respectfully submitted,

Ny~

Nina Rivera /

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region III (3RC20)
1650 Arch Street

Philadelphia, Pennsylvania 19103

Phone: (215) 814-2667

Fax: (215) 814-2603

Email: rivera.nina@epa.gov




CERTIFICATE OF SERVICE

I hereby certify that I caused delivery of a copy of the foregoing Motion for Voluntary Remand
on the date specified below, by US. mail to the addresses listed below. I also sent a copy of the
motion by electronic mail to those petitioners who provided an email address in their petitions.

David Keith
1784 Galusha Road
Brockway, PA 15824

Nancy Moore
300 Green Ridge Drive
DuBois, PA 15801

James W. Mack
Norma S. Mack
74 Sunset Drive
DuBois, PA 15801

Helen Jenney
1252 Highland Street Ext.
DuBois, PA 15801

Barbara A. London
105 Olive Avenue
DuBois, PA 15801

Ceéil E. Gelnett -
831 Highland Street Ext.
DuBois, PA 15801

Joyce Greathouse
1197 Highland Street Ext.
DuBois, PA 15801

Ronald Greathouse
1197 Highland Street Ext.
DuBois, PA 15801

Vivian L. Marshall
111 W. Long Ave. Apt. 5E
DuBois, PA 15801

Nora Jenney -
1222 Highland Street Ext.
DuBois, PA 15801

Dennis Marsh & Terry
Marsh 1379 Highland
Street Ext. DuBois, PA
15801

Ken Flanders & Bev
Flanders 128 #2 Shaft
Road

DuBois, PA 15801

Francis E. Hand
894 Highland Street Ext.
DuBois, PA 15801

Rosemary Frizzell = _

1359 Highland Street Ext.
DuBois, PA 15801

Terry Lawson
Carole Lawson 1042
Highland Street Ext.
DuBois, PA 15801

Ralph E. Hamby
270 Highland Street Ext.
DuBois, P A 15801

John Parsons

St. Michael's Terrace

111 W. Long Ave. Apt. 2K
DuBois, PA 15801

Tom Nelen & Sue Nelen
152 #2 Shaft Road
DuBois, PA 15801

Beth Gilga
735 Shamokin Trail
DuBois, PA 15801

Robert Marshall
1154 Highland Street Ext.
DuBois, P A 15801

Ethel Marshall
1154 Highland Street Ext.
DuBois, P A 15801

Lorraine Shadduck

278 Reynoldsville
Sykesville Road
Reynoldsville, PA 15851

Rev. James Green
Sherry Green

815 Reynoldsville
Sykesville Road
Reynoldsville, PA 15851

Loretta Slattery
1079 Highland Street Ext.
DuBois, PA 15801

Valerie J. Powers
1235 Highland Street Ext.
DuBois, PA 15801

Duane Marshall
1070 Highland Street Ext.
DuBois, P A 15801



Darlene Marshall
1070 Highland Street Ext.
DuBois, P A 15801

Brady Township
Supervisors

P.O. Box 125
Luthersburg, PA 15848

City of DuBois
16 W. Scribner Avenue
DuBois, PA 15801

Diane Bernardo
8 Tower Lane
DuBois, PA 15801

Travis P. Smith
315 Gearhart Lane
DuBois, PA 15801

Attn: Counsel for
Marianne and Richard
Atkinson Emily A. Collins,
Esq. Oday Salim, Esq.
P.O. Box 7226

Pittsburgh, PA 15213-0221

Matt Gabler

PA House of
Representatives

150-B East Wing

P.O. Box 202075
Harrisburg, PA 17120-
2075

Sandy Township
Board of Supervisors

P.O. Box 267

DuBois, PA 15801

Barb Emmer
526 First Street
DuBois, PA 15801

Leslie Swope
310 Olive Avenue
DuBois, PA 15801

John Barr
1268 Tower Lane
Dubois, PA 15801

Sue Barr
1268 Tower Lane
Dubois, PA 15801

Judy Chewning

1707 Highland Street Ext.

DuBois, PA 15801

Jack Chewning

1707 Highland Street Ext.

DuBois, PA 15801

Monica A. Lockhart

1298 Highland Street Ext.

DuBois, PA 15801

Albert T. Marsh

1583 Highland Street Ext.

DuBois, PA 15801

Robert Wells
Pauline Wells

1640 Highland Street Ext.

DuBois, PA 15801

Shirley Wells

1625 Highland Street Ext.

DuBois, PA 15801

Reta Rice

1691 Highland Street Ext.

DuBois, PA 15801

Jonell Reay

544 Highland Street Ext.
P.O. Box 98

DuBois, PA 15801

Joan Spafford
450 Spafford Road
DuBois, PA 15801

Donna Gardner
111 W. Long Ave. Apt. 6P
DuBois, PA 15801

Sharlene J. King
2158 Longwell Road
Brockway, PA 15824

Harriet J. Moyer
366 Toby Road
Kerrey, PA 15846

Clearfield County
Commissioners

212 E. Locust Street
Clearfield, PA 16830

Randall R. Baird
1273 Highland Street Ext.
DuBois, PA 15801-4543

Stephen W. Way
1790 Kiwanis Trail
DuBois, P A 15801

Ted Crytser & Rona
Crytser

1500 Highland Street Ext.
DuBois, PA 15801

John T. Hook
549 Highland Street Ext.
DuBois, PA 15801

Laurie Wayne
5498 A Wayne Road
DuBois, PA 15801

Brady LaBorde
45 Piney Lane
DuBois, PA 15801



I also certify that I filed the original electronically with the Environmental Appeals Board.

O/MW Date: 5/ = / B

Nina Rivera

Assistant Regional Counsel

U.S. Environmental Protection Agency, Region III
1650 Arch Street

Philadelphia, Pennsylvania 19103

Phone: (215) 814-2667

Fax: (215) 814-2603

Email: rivera.nina@epa.gov






